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• Following this presentation we will post the slides to our website
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Here: www.whitleypenn.com/wp-events

• Follow us on Social Media to stay up-to-date

Whitley Penn Update

41

st

Largest Firm

500+
Professionals

Our firm is approximately 500 people
strong, including 63 partners, in Austin,
Dallas, Fort Worth, Houston, and Plano,
with diverse experience and knowledge.
Whitley Penn is the 41st largest firm in
the nation based on 2020 rankings and
one of the fastest growing firms in the
nation. We have an extensive team of
experienced audit, tax consultants, and
valuation professionals that we will be
able to draw upon as needed.

Whitley Penn Update

For more than 19 years, Whitley Penn has been named to the “Best of the Best” listing
by INSIDE Public Accounting, the publication’s report of the top 25 accounting firms in
the country. INSIDE Public Accounting is a national monthly publication that reports on
the accounting industry. You will receive “best of class” service from highly competent
professionals.

Whitley Penn Update

We are service oriented, and we will exceed your expectations. We believe in
and understand the difference between deadlines versus guidelines and will
do everything possible within our process constraints to meet your deadlines
and expectations. This includes being responsive to your communications and
proactive in communicating new guidance that may affect you.

Whitley Penn Industry Breakdown

Who is Attending?

Affirmed Resources
Lago Energy

White Column Resources

Up Next
Accounting Update
By John Vallance & Chase Tipton, Whitley Penn

Auditing & Accounting Implications
• Lease standard deferred until 2020
• Year-end considerations:
• JIIB AR

• Consider whether you need an allowance. Is this AR collectable? Is the company
still in existence?
• Can you absorb the working interest? If you can, is the property worth the AR
amount assumed? (Will be subjected to impairment testing.)

• Property
•
•

Proven – May see high impairment in the CY. May need to reconsider if some properties
meet the criteria to be considered proved (i.e. will the property be developed within 5
years).
Unproven - Need to assess for impairment. Will this property be developed prior to the
expiration of the leases? If you plan on selling the property, is it worth the book value?

Auditing & Accounting Implications
• Year-end considerations continued:
• Debt
•

Will you be in compliance with debt covenants? If not, may want to have a discussion
with the bank prior to our fieldwork and obtain a waiver.

• ARO
•

Well lives may be reduced considerably due to price drop. Need to assess whether the
lives are truly representative of when the wells will be plugged and adjust your ARO
schedule (and documentation) accordingly.

• Going Concern
•

Considering conditions, we may need to perform a formal going concern analysis.
Under the guidance, management is required to prepare an analysis. May want to start
this analysis and building a case why your company does not have any going concern
issues.
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Tax Update
Chase Tipton
September 17, 2020

Disclaimer
• This presentation and related materials are designed only to provide general
information regarding the subject matter discussed during this presentation. The
statutes, authorities, and other laws cited in this presentation are subject to change.
• This presentation and related materials are not intended to provide tax, accounting,
legal, or other professional advice to any specific person or entity. Any advice or
opinion regarding the application of the subject matter for a specific person or entity
should be provided by a competent professional advisor based on an application of
the appropriate law and authorities to the facts and circumstances applicable to that
person or entity.

Individual Marginal Tax Rates
• New law includes 7 individual brackets with the following taxable income
thresholds for the respective filing statuses. Phase out 1/1/2026
Rate

For Unmarried
Individuals, Tax
Income Over

For Married Filing Joint
Returns, Taxable Income
Over

For Heads of
Households, Taxable
Income Over

10%

$0

$0

$0

12%

$9,525

$19,050

$13,600

22%

$38,700

$77,400

$51,800

24%

$82,500

$165,000

$82,500

32%

$157,500

$315,000

$157,500

35%

$200,000

$400,000

$200,000

37%

$500,000

$600,000

$500,000

Estate Tax Rates
• Estates and Trusts (Only 4 Rates)
– 10%, up to $2,550;
– 24%, $2,550 to $9,150;
– 35%, $9,150 to $12,500;
– 37%, $12,500 and up.

Standard Deduction; Personal Exemptions; HOH Due Diligence

• The law increases the standard deduction to $24,000 for married individuals filing a joint
return, $18,000 for head-of-household filers, and $12,000 for all other taxpayers. The currentlaw additional standard deduction for the elderly and blind would be retained. Phase out
1/1/2026
• The deduction for personal exemptions is effectively suspended to zero. Phase out 1/1/2026

Capital Gains
• The Act retains 0%, 15%, and 20% rates
• Breakpoints between the 0% and 15% rates and the 15% and 20% rates are
the same amounts as the breakpoints under present law indexed for inflation
• For 2019, the 15% breakpoint is $39,750 for Single and $78,750 for MFJ. The
20% breakpoint is $434,550 for Single and $488,850 for MFJ
• For 2020, the 15% breakpoint is $40,000 for Single and $80,000 for MFJ. The
20% breakpoint is $441,450 for Single and $496,600 for MFJ
• Conference agreement also left in place the 3.8% NII tax.

Loss Limitation Rules Applicable to Individuals Before CARES Act

• Excess business losses of a taxpayer other than a corporation are not allowed for the taxable
year
• Such losses are carried forward and treated as part of the taxpayer’s NOL carryforward in
subsequent taxable years. This applies after the passive loss rules, but unlike the passive rules,
suspended losses are not utilized on disposition
• NOL carryovers are allowed for a taxable year up to the lesser of the carryover amount or 80%
of taxable income determined without regard to the deduction for NOLs
• NOL carrybacks of post-2017 tax years are eliminated

Loss Limitation Rules Applicable to Individuals After CARES Act

• Excess business losses of a taxpayer other than a corporation are allowed for the taxable year
• There is no longer a carryforward of excess business losses since losses are deductible in
current year
• NOL’s are not impacted by excess business losses for 2018 –2020
• If a 2018 and/or 2019 return was filed with the limitation you can file amended return

Loss Limitation Rules Applicable to Individuals Before CARES Act

• An excess business loss for the tax year is the excess of aggregate deductions of the taxpayer attributable
to trades or businesses of the taxpayer, over the sum of aggregate gross income or gain of the taxpayer
plus a threshold amount
• The threshold amount for a taxable year is $500,000 for married individuals filing jointly, and $250,000
for other individuals.
• The $500,000 and $250,000 thresholds are indexed for inflation
• Temporarily repealed until 2021

Excess Business Loss Limitation – Example – Before CARES Act

• In 2018, John, an unmarried individual, has $200,000 of gross income and
$500,000 of deductions from his consulting business
• John’s net business loss is $300,000
• John also has $300,000 of nonbusiness income from interest and capital gains

Excess Business Loss Limitation – Example – Before CARES Act

• John’s loss deduction is limited to $250,000
• Remaining loss of $50,000, an EBL, is carried forward to 2019
• John is able to use $250,000 of the loss to offset $250,000 of nonbusiness
income
• John’s unused EBL of $50,000 is considered an NOL and carries forward to
2019 where it would then be subject to the 80% NOL limitation rules going
forward

Excess Business Loss Limitation – Example – After CARES Act
• John’s loss deduction is not limited to $250,000
• There is no excess business loss since all was able to be used
• John is able to use $300,000 of the loss to offset $300,000 of nonbusiness
income
• No carryover of NOL since the entire loss was able to offset the income

Net Operating Losses (NOL) Applicable to Individuals Before CARES Act

• NOL carryovers are allowed for a taxable year up to the lesser of the carryover amount or 80%
of taxable income determined without regard to the deduction for NOLs
• NOL carrybacks of post-2017 tax years are eliminated

Net Operating Losses (NOL) Applicable to Individuals After Cares Act

• Taxable years before 2021 the 80% taxable income limitation is temporarily repealed
• For losses incurred in 2018, 2019 and 2020 a five year carryback is allowed or the taxpayer can
make election to forego the carryback and carryforward

Net Operating Losses (NOL) Applicable to Corporations Before Cares Act

• NOL’s generally incurred in 2018 could not be carried back but could be carried forward
indefinitely
• NOL’s were limited to 80% of taxable income

Net Operating Losses (NOL) Applicable to Corporations After Cares Act

• NOL’s incurred in 2018, 2019 or 2020 may be carried back to 5 preceding tax years of year of
loss
• Taxpayers can waive NOL carryback and carryforward to subsequent tax years.
• 80% limitation is temporarily removed and will be reinstated for tax years beginning after
2020
• CARES act allows for corporations to claim refund for any alternative minimum tax credits

State and Local Taxes
• State, local, and foreign property taxes and state and local sales taxes are
allowed as a deduction only when paid or accrued in carrying on a trade or
business or an activity described in §212 (relating to expenses for the
production of income)
• Exception: $10,000 ($5,000 for MFS) itemized deduction for the aggregate of
(a) state and local property taxes and (b) state and local income taxes (or sales
taxes in lieu of income taxes). Foreign real property taxes are not deductible
• 2017 deduction for pre-paying 2018 taxes is specifically outlawed

Charitable Contributions/AGI Limitations for Cash Contributions

• 50% limit for cash contributions to public charities and certain private
foundations increased to 60%. Phase out 1/1/26
• Five-year carryover period retained to the extent that the contribution
amount exceeds 60% of the donor’s AGI

Miscellaneous Itemized Deductions Subject to 2% Floor
• Act suspends all miscellaneous itemized deductions that are subject to the 2%
floor under present law. Examples are tax preparation expenses, safe deposit
boxes, and unreimbursed employee expenses. Phase out 1/1/26
• Examples are:
‒ Appraisal fees for a casualty loss or charitable contribution;
‒ Casualty and theft losses from property used in performing services as an employee;
‒ Clerical help and office rent in caring for investments;

Miscellaneous Itemized Deductions Subject to 2% Floor
‒ Depreciation on home computers used for investments;
‒ Excess deductions (including administrative expenses) allowed a beneficiary on
termination of an estate or trust;
‒ Fees to collect interest and dividends;
‒ Hobby expenses;
‒ Indirect miscellaneous deductions from pass-through entities;

Miscellaneous Itemized Deductions Subject to 2% Floor
‒
‒
‒
‒
‒
‒

Investment fees and expenses;
Loss on deposits in an insolvent or bankrupt financial institution;
Loss on traditional IRAs or Roth IRAs, when all amounts have been distributed;
Repayments of income;
Safe deposit box rental fees;
Service charges on dividend reinvestment plans;

Miscellaneous Itemized Deductions Subject to 2% Floor
‒ Trustee’s fees for an IRA, if separately billed and paid;
‒ Tax preparation expenses; and
‒ Unreimbursed expenses attributable to the trade or business of being an employee

Like-Kind Exchanges
• Law eliminates like-kind exchanges for tangible personal property
• Law modifies the provision providing for nonrecognition of gain in the case of
like-kind exchanges by limiting its application to real property not held
primarily for sale with a transition rule if taxpayer has either disposed of the
relinquished property or acquired the replacement property on or before
12/31/2017

Increase in Estate and Gift Tax Exemption
• The law doubles the estate and gift tax exemption amount – $5 million to $10
million
• The $10 million amount is indexed for inflation occurring after 2011 ($11.4
million in 2019). Phase out 1/1/26
• A married couple is therefore able to shield $22.8M from estate tax

Reduction in Corporate Tax Rate
• Corporate tax rate is flat 21% beginning in 2018
• The law reduces the 70% dividends received deduction to 50% and the 80%
dividends received deduction to 65%
• Fiscal year Corporations will have a blended rate.
• JCT has estimated that this rate reduction would decrease revenues by $1.35
trillion over 10 years

Increased Expensing

•
•
•

•
•

The law extends and modifies the additional first-year depreciation deduction through 2022 (through 2023 for
longer production period property)
The 50% allowance is increased to 100% for property placed in service after 9/27/2017, and before 1/1/2023
In subsequent years, the first year bonus depreciation deduction would phase down as follows: 80% for property
placed in service after 12/31/2022 and before 1/1/2024, 60% for property placed in service after 12/31/2023 and
before 1/1/2025, 40% for property placed in service after 12/31/2024 and before 1/1/2026, and 20% for property
placed in service after 12/31/2025 and before 1/1/2027. Phase out 1/1/27
For first tax year ending after 9/27/17, taxpayer can elect to claim 50% bonus first-year depreciation
Proposal maintains the §280F increased amount of $8,000 for passenger automobiles placed in service after
12/31/2017

Expansion of §179 Expensing
• The law increases the maximum amount a taxpayer may expense under
§179 to $1 million, and increases the phase out threshold amount to $2.5
million
• Expands the definition of §179 property to include certain depreciable
tangible personal property used predominantly to furnish lodging or in
connection with furnishing lodging

Business Interest
• Act limits business interest deductions to 30% of adjusted taxable income. For tax years before 1/1/22,
adjusted taxable income is computed without regard to deductions allowable for depreciation,
amortization, or depletion. Each business would be generally subject to a disallowance of net interest in
excess of 30% of the adjusted taxable income of the business
• CARES Act implements increase from 30% to 50% of adjusted taxable income for 2019 and 2020
• Businesses with average annual gross receipts for the three-tax year period ending with the prior tax
year that do not exceed $25 million would be exempt
• The limitation applies at the taxpayer level. In the case of a group of affiliated corporations that file a
consolidated return, the limitation applies at the consolidated tax return filing level
• Any interest amounts disallowed would be carried forward to the succeeding taxable year. Business
interest may be carried forward indefinitely

Business Interest
• Business interest means any interest paid or accrued on indebtedness
properly allocable to a trade or business
• Any amount treated as interest for purposes of the Code is interest for
purposes of the new law

Business Interest Limitation
• Until 2022, the limit is based on EBITDA
• After 2021, the limit is based on EBIT
• EBITDA: Earnings before interest, taxes, depreciation and amortization
• EBIT: Earnings before interest and taxes

Entertainment, etc., Expenses
• 50% limit expanded to meals provided through an in-house cafeteria or
otherwise on employer’s premises
• Deductions for employee transportation benefits (parking, mass transit) are
denied, but employee exclusion from income is retained
• For tax years beginning in 2026, law disallows deduction for meals provided
for the convenience of employer on the employer’s premises
• No deduction allowed for other entertainment expenses

Entertainment, etc., Expenses

Coronavirus Stimulus Rebates
• Coronavirus rebate checks
– $2,400 for joint filers with $500 for each qualifying child
– Starts to phase out at adjusted gross income over $150,000 for joint filers
– Treated as advance refunds of 2020 tax credit
– Not available for nonresident aliens or individuals who can be claimed as
dependent

CARES Act and Retirement Plans
• Distribution can be taken up to $100,000 without 10% early distribution
penalty
• Can be paid back in 3 years
• Resulting income subject to tax over 3 years
• Required minimum distributions are temporarily suspended for 2020

CARES Act – Qualified Improvement Property
• Correction made to include qualified improvement property as 15 year
property eligible for bonus depreciation
• Prior to this correction it was treated as 39 year property not eligible for bonus

Covid-19 Resources

•
•
•
•
•

PPP Loan Forgiveness Application Walk Through Webinar
CARES Act Webinar
Payroll tax deferral guidance
PPP Loan FAQ’s
https://www.whitleypenn.com/covid-19/

Tax Proposals - Trump
• Extend TCJA provisions set to expire at end of 2025
– Keep top rate at 37% and 20% pass-through deduction
• Reduce or eliminate capital gains tax
• Payroll tax cuts

Tax Proposals - Biden
• Reduce lifetime exemption amount
– Potentially could be $5M or lower
• Increased taxes for individuals
– 39.6% for individuals with income over $400,000
– Phase out of 20% pass-through deduction
• Increased taxes for corporations
– 21% to 28%

Chase Tipton
Chase.Tipton@whitleypenn.com
Tel: 817-259-9040

Up Next
Litigation Update on the Oil & Gas Industry
By Clark Rucker, Kelly Hart & Hallman

Clark H. Rucker
Kelly Hart & Hallman LLP

COVID-19 Impact on Pricing

COVID-19 Impact on Capex

"

CYCLE OF OIL & GAS LITIGATION
• Boom Times:
• Lease termination/”busting leases” (FM, Cont. Dev., Shut-Ins, PPQ, retained acreage,
etc.)
• Top leases
• Letters of Intent – Seller/Lessor Breach
• Surface disputes
• Trespass
• Downhole litigation
• Title Disputes
• Bust Times:
• Royalty Litigation
• Letters of Intent – Buyer/Lessee Breach
• JOA/JIB Litigation
• Drainage (not a cause of action) / Development Obligations
• Nuisance
• Foreclosure issues
• Some lease termination issues

Contract Formation Issues
• Key Question: When is a contract formed?
• Chalker Energy Partners III, LLC v. Le Norman Operating LLC,
595 S.W.3d 668 (Tex. 2020).
• Copano Energy, LLC v. Bujnoch, 593 S.W.3d 721 (Tex. 2020).
• McGehee v. Endeavor Acquisitions, LLC, 602 S.W.3d 515 (Tex.
App.—El Paso 2020, no pet. h.).

Chalker Energy Partners III v. Le Norman Operating, LLC
• Did emails between buyer and seller create a contract for the
purchase and sale of oil and gas assets?
• “In Texas, a deal is, of course, a deal. An agreement as to
many things can be oral, sealed by a handshake, even a $10.53
billion handshake.”
• Chalker & 17 others owned working interests called the Kitty
Stroker Assets (70 leases in the Texas Panhandle)
• Chalker designated as the primary seller/agent during sale
process.
• Chalker hires Raymond James
• Bidding procedure with a Confidentiality Agreement

Chalker Energy Partners III v. Le Norman Operating, LLC
•

CA contained a “No Obligation Clause”
•

•
•
•

“unless and until a definitive agreement has been executed and delivered, no contract or
agreement providing for a transaction between the Parties shall be deemed to exist and
neither Party will be under any legal obligation of any kind whatsoever with respect to such
transaction . . . the term ‘definitive agreement’ does not include an executed letter of intent or
other preliminary written agreement or offer, unless specifically so designated in writing and
executed by the parties.”

Raymond James emailed potential buyers & LeNorman signs CA.
Several competing bids for 100% (bids up to $345 million from LeNorman that
states “subject to execution of mutually agreeable PSA”); Sellers decline
LeNorman emails a new bid - $230 million for 2/3 interest in database
properties
•
•
•
•
•
•
•

States effective date
Requires execution of PSA on or before 11/30.12, closing on or before 12.31.12
Non-compete for Sellers
PSA similar to what we returned with the above caveats
Interest is not subject to development agreement
All remaining parties will execute a JOA, it will be attached to the PSA
“We will not be modifying or accepting any changes to the base deal . . . and don’t want to be
jerked around anymore. We will give you till 5:00 pm CST tomorrow to accept. Best we can do
and you hopefully understand I have recommendation to my Boar to pass if the timeline is not
met or a counter proposal is sent. Good luck. Dave.”

Chalker Energy Partners III v. Le Norman Operating, LLC
•

•
•

•
•

Sellers voted to sell – Chalker emails LeNorman “we are on board to deliver
67% subject to a mutually agreeable PSA. We were calling to discuss next
steps and timing. Chalker et al will be turning a PSA tonight to respond to
your last draft.”
Various emails referring to sale exchanged, including congratulations of
LeNorman’s private equity sponsor.
Another bidder – Jones Energy – submitted a bid after Sellers’ bid deadline;
Sellers voted to sell to Jones instead of LeNorman and executed a PSA with
Jones.
LeNorman sues Sellers for breach of contract, arguing that Sellers breached
the agreement reached through email.
Trial Court: Sellers win – the parties did not intend to be bound to any
agreement, the PSA was a condition precedent to contract formation, and
the CA, bidding procedures, and data room precluded a binding contract
w/o a PSA.

Chalker Energy Partners III v. Le Norman Operating, LLC
• Texas Supreme Court: Sellers win
• “No Obligation” Provision in CA
• PSA is a condition precedent to contract formation
• While most sophisticated transactions are conducted by email, “
a party seeking to recover under a contract bears the burden of
proving that all conditions precedent have been satisfied.”
• Emails are a preliminary agreement, not a definitive agreement
and parties intended a more formalized document
• Texas Business & Commerce Code recognizes that emails can
create a written contract, but must focus on the language of the
pertinent documents and intent of the parties.
• Also referred to the Energy Transfer v. Enterprise case.

Copano Energy, LLC v. Bujnoch
• Landowners sue Copano for breach of contract
•
•
•

Copano allegedly failed to pay landowners for easements
Landowners granted 24-inch pipeline easements in 2011
2012- Copano seeks another easement.

• December 2012 - Copano landman and landowners’ attorney’s
assistant exchange emails
•
•

discuss size of pipeline, type of gas
Subject of email “Meeting with Schwartz”

• After meeting between Schwartz and landman, landman sends new
email in January 2013:
•

•
•

Landman: Pursuant to our conversation earlier, Copano agrees to pay your
clients $70.00 per foot for the second 24-inch line it proposes to build. In
addition . . . Copano agrees to address and correct damages cause due to 1st
line.
Schwartz: “we accept your offer and will tell our client you are authorized to
proceed with survey.”
Subsequent emails from Copano stating what it would pay for surface damages

Copano Energy, LLC v. Bujnoch
• Copano sells to Kinder Morgan; Kinder Morgan presents a new deal
at $20-$40 per foot, and 2nd pipeline never built
• Landowners sue Copano and Kinder Morgan, claiming a contract to
sell an easement for $70 existed and was enforceable.
• Trial Court: Copano and Kinder Morgan win – no contract
• Texas Supreme Court:
•

Contracts for sale of real property (easement) must be in writing to be enforceable (Statute of Frauds)

•

Multiple writings, together, can form the enforceable agreement

•

Emails do not say what is being offered and accepted

•

No evidence that anyone agreed to be bound by easement terms – only agreed to financial
compensation

•

“email thread anticipates a future, in-person meeting at which the easement terms might be offered”

•

focus on future tense phrasing

•

Nothing indicates incorporate of December 2012 email into January 2013 email

•

The “contract” is not enforceable. Copano wins.

Question 1
What is not one of the requirements
of the Statute of Frauds for a sale or
lease of real property?

McGehee v. Endeavor Acquisitions, LLC
•

Endeavor sends solicitation letter to McGehees to purchase interests in Reeves
County
•

Included two original PSAs, 6 original Warranty Deeds, and IRS W-9 Forms

•

If terms are acceptable, please sign and date the enclosed PSA and General Warranty Deeds in front of a
notary public, retain a copy for your own records, and return the remaining executed originals to Endeavor.

•

Upon receipt of executed documents, Endeavor would conduct title review – 30 days with closing to take
place 5 days after.

•

PSA “Has been duly executed and delivered on behalf of each of the parties and constitutes their legal and
binding obligations enforceable in accordance with its terms” and “at Closing

•

Total purchase price offer $185,000

•

McGehees strike the $185,000 and inserted $200,000, initialed change, and
returned signed documents to Endeavor

•

Endeavor sends $100,000 to each of the 2 sellers – McGehees refuse to deposit
saying change to PSA meant $200,000 to each. Checks expired

•

Endeavor sends second set of checks, both are deposited, but because of stoppayment order placed by Endeavor, banks refused to honor checks

•

Endeavor sends payment a third time via wire transfer – McGehees refuse to
accept.

Question 2
Which is these is not an element that
must be present for a contact to exist?

McGehee v. Endeavor Acquisitions, LLC
•
•
•
•

McGehees sue Endeavor – breach of PSA by failing to pay “agreed upon”
consideration
Endeavor counterclaim seeking Court to declare the PSA valid; McGehees
defend counterclaim by saying Endeavor never signed PSA so not binding.
Trial court: PSA is valid for total purchase price of $200,000
El Paso Court of Appeals:
• PSA is a valid contract for sale
• Solicitation letter set forth manner for McGehees to accept and they
did with a counteroffer of $200,000 instead of $185,000
• Endeavor accepted the counteroffer by tendering the $200,000
• Offer, Counteroffer, acceptance, mutual assent
• Formal closing is not required
• Contract need not be signed to be executed unless the parties explicitly
require signatures

Contract Formation Lessons
• Conditions precedent are going to be upheld by Court before
finding a binding agreement exists
• While emails can constitute an written agreement, Courts are
going to give deference to formalities and intent of the parties
• Courts will look to conduct of the parties to determine if
contract exists
• Basics of offer, acceptance, and performance are vital
• Signatures aren’t necessary

ConocoPhillips Co. v. Ramirez, 599 S.W.3d 296 (Tex. 2020)
• Will devises “all right, title, and interest in and to Ranch ‘Las
Piedras’”
• Question: did this devise include the minerals or was it surface
only?
• Generally, mineral estate attaches to the surface estate, and
general grant includes both.
• Ranch Las Piedras was part of a 7,000 acre tract held by a
family. In 1975, “Las Piedras Pasture” was partitioned, stating
that it only included the surface and “not the oil, gas and other
minerals which for the time being were to remain undivided.”
• Texas Supreme Court: conveyance was of SURFACE ONLY
because Las Piedras was capitalized and had a specific
meaning. Family intent was for minerals to remain undivided

Piranah Partners v. Neuhoff, 596 S.W.3d 740 (Tex. 2020)
•

Question: whether an assignment of an overriding royalty interest (ORRI) conveyed
an interest in the entire lease or was it limited to a single well, or limited to lands in
the assignment?

•

1999: Neuhoff sells ORRI to Piranah. Assignment was not very clear – described
ORRI by reference to the well, the land, and the lease.

•

•

“all right, title, and interest in and to the properties described in Exhibit A”

•

Exhibit A references the specific well, the NW/4 of a Section of land, and then an entire lease that
covers more than the specific well and NW/4.

•

Piranah: ORRI is all production under the lease – not wellbore only

•

Neuhoff: ORRI only in a single well listed in the Assignment

Texas Supreme Court: Piranah has ORRI in the entire lease. Piranah wins.
•

“holistic and harmonizing approach to interpretation of assignment”

•

assignment mentions the interest being conveyed as an interest in “all oil and gas leases . . . which
shall include any . . . overriding royalty interests . . . held by Neuhoff.” ALL means ALL!

•

other provisions mention the lease, not the well or the NW/4

Mayo Found. for Med. Educ. & Research v. BP Am. Prod. Co.
2020 WL 759212 (N.D. Tex. Mar. 20, 2020)

•

Question: whether the lessor’s withholding of its consent to assignment was
reasonable.

•

“Rights and obligations of Lessee hereunder are not assignable or transferrable in
any respect except upon the written approval of Lessor, which approval shall not be
unreasonably withheld.”

•

BP attempts to assign to Courson Oil & Gas and sought Lessor consent – Lessor did
not consent.

•

BP assigns anyway and Lessor seeks a TRO prohibiting the assignment

•

Court: looked at factors to evaluate the reasonableness of Lessor’s refusal:

•

•

Assignee’s solvency and track record of making timely payments

•

Assignee’s industry reputation for honesty and reliability

•

Assignee’s prior working relationship with Lessor

•

Assignee’s capacity to operate in an efficient manner

•

Whether Assignee is a lease flipper that will not actively develop the property

•

Whether Assignee would increase non-cost bearing interests in the property, such as ORRIs

•

Whether Assignee is a competitor

Evidence supported Courson was a reputable operator and Lessor unreasonably
withheld consent. TRO denied.

Alta Mesa Holdings, LP v. Kingfisher Midstream, LLC
613 B.R. 90 (Bankr. S.D. Tex. 2019)

•

Question: whether Alta Mesa’s midstream contract with Kingfisher could be
rejected under the Bankruptcy Code?

•

Alta Mesa producing in STACK formation in Oklahoma. Needed an modernized
gathering system, so entered into agreement with Kingfisher to construct and
operate new system. Entered into gathering agreement – Kingfisher commits to
taking Alta Mesa’s gas and Alta Mesa grants easement rights to Kingfisher

•

Alta Mesa files to BK – sought to reject the Kingfisher contracts as executory
contracts.

•

Court: agreements are real property covenants running with the land and therefore
are not executory and cannot be rejected in bankruptcy.
•

contracts touch and concern real property

•

privity of estate

•

original parties to agreement intended to bind successors and assigns

Alta Mesa Holdings, LP v. Kingfisher Midstream, LLC
613 B.R. 90 (Bankr. S.D. Tex. 2019)

•

•
•
•

Touch & Concern:
• Alta Mesa’s property interests included right to search for oil and gas and surface
easements for exploration and production
• Alta Mesa’s rights to surface arise out of oil and gas lease, that inherently provides
surface rights
• all production dedicated to agreements, assignees had to affirm the agreements,
agreements granted surface easements, and had fixed gathering fees.
• Alta Mesa granted Kingfisher Alta Mesa’s surface rights, gathering system enhanced value
of Alta Mesa’s interests, exclusive dedication restricted Alta Mesa’s ability to build its own
system, fixed prices burden Alta Mesa’s interests, because as prices go down, fee stays
the same and therefore reduces value of real property interests.
• In re Sabine: system was not built on Sabine’s leasehold and Sabine had no surface rights
it could grant to midstream company
Horizontal Privity: gathering agreements gave Kingfisher a surface easement.
• In re Sabine: gathers’ privity was with the surface owner, not Sabine
Intention to Run with the Land: agreements expressly stated that they were binding on
successors and assigns and a covenant running with the land.
In re Sabine Oil and Gas Corporation: NY BK Court, interpreting Texas law, held that gathering
agreements were executory contracts that could be rejected in bankruptcy.

Alta Mesa Holdings, LP v. Kingfisher Midstream, LLC
613 B.R. 90 (Bankr. S.D. Tex. 2019)

•

Question: whether Alta Mesa’s midstream contract with Kingfisher could be
rejected under the Bankruptcy Code?

•

Alta Mesa producing in STACK formation in Oklahoma. Needed an modernized
gathering system, so entered into agreement with Kingfisher to construct and
operate new system. Entered into gathering agreement – Kingfisher commits to
taking Alta Mesa’s gas and Alta Mesa grants easement rights to Kingfisher

•

Alta Mesa files to BK – sought to reject the Kingfisher contracts as executory
contracts.

•

Court: agreements are real property covenants running with the land and therefore
are not executory and cannot be rejected in bankruptcy.
•

contracts touch and concern real property

•

privity of estate

•

original parties to agreement intended to bind successors and assigns

Mayo Found. for Med. Educ. & Research v. BP Am. Prod. Co.
2020 WL 759212 (N.D. Tex. Mar. 20, 2020)

•

Question: whether the lessor’s withholding of its consent to assignment was
reasonable.

•

“Rights and obligations of Lessee hereunder are not assignable or transferrable in
any respect except upon the written approval of Lessor, which approval shall not be
unreasonably withheld.”

•

BP attempts to assign to Courson Oil & Gas and sought Lessor consent – Lessor did
not consent.

•

BP assigns anyway and Lessor seeks a TRO prohibiting the assignment

•

Court: looked at factors to evaluate the reasonableness of Lessor’s refusal:

•

•

Assignee’s solvency and track record of making timely payments

•

Assignee’s industry reputation for honesty and reliability

•

Assignee’s prior working relationship with Lessor

•

Assignee’s capacity to operate in an efficient manner

•

Whether Assignee is a lease flipper that will not actively develop the property

•

Whether Assignee would increase non-cost bearing interests in the property, such as ORRIs

•

Whether Assignee is a competitor

Evidence supported Courson was a reputable operator and Lessor unreasonably
withheld consent. TRO denied.

Piranah Partners v. Neuhoff, 596 S.W.3d 740 (Tex. 2020)
•

Question: whether an assignment of an overriding royalty interest (ORRI) conveyed
an interest in the entire lease or was it limited to a single well, or limited to lands in
the assignment?

•

1999: Neuhoff sells ORRI to Piranah. Assignment was not very clear – described
ORRI by reference to the well, the land, and the lease.

•

•

“all right, title, and interest in and to the properties described in Exhibit A”

•

Exhibit A references the specific well, the NW/4 of a Section of land, and then
an entire lease that covers more than the specific well and NW/4.

•

Piranah: ORRI is all production under the lease – not wellbore only

•

Neuhoff: ORRI only in a single well listed in the Assignment

Texas Supreme Court: Piranah has ORRI in the entire lease. Piranah wins.
•

“holistic and harmonizing approach to interpretation of assignment”

•

assignment mentions the interest being conveyed as an interest in “all oil and
gas leases . . . which shall include any . . . overriding royalty interests . . . held
by Neuhoff.” ALL means ALL!

•

other provisions mention the lease, not the well or the NW/4

ConocoPhillips Co. v. Ramirez, 599 S.W.3d 296 (Tex. 2020)
• Will devises “all right, title, and interest in and to Ranch ‘Las
Piedras’”
• Question: did this devise include the minerals or was it surface
only?
• Generally, mineral estate attaches to the surface estate, and
general grant includes both.
• Ranch Las Piedras was part of a 7,000 acre tract held by a
family. In 1975, “Las Piedras Pasture” was partitioned, stating
that it only included the surface and “not the oil, gas and other
minerals which for the time being were to remain undivided.”
• Texas Supreme Court: conveyance was of SURFACE ONLY
because Las Piedras was capitalized and had a specific
meaning. Family intent was for minerals to remain undivided

Alta Mesa Holdings, LP v. Kingfisher Midstream, LLC
613 B.R. 90 (Bankr. S.D. Tex. 2019)

•

Question: whether Alta Mesa’s midstream contract with Kingfisher could be
rejected under the Bankruptcy Code?

•

Alta Mesa producing in STACK formation in Oklahoma. Needed an modernized
gathering system, so entered into agreement with Kingfisher to construct and
operate new system. Entered into gathering agreement – Kingfisher commits to
taking Alta Mesa’s gas and Alta Mesa grants easement rights to Kingfisher

•

Alta Mesa files to BK – sought to reject the Kingfisher contracts as executory
contracts.

•

Court: agreements are real property covenants running with the land and therefore
are not executory and cannot be rejected in bankruptcy.
•

contracts touch and concern real property

•

privity of estate

•

original parties to agreement intended to bind successors and assigns

Question 3
Is COVID-19 a valid force
majeure claim?

Thank you!
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The Alliant Story

Premier Specialty Broker
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PSP
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Other
Investors
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Largest Broker
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Alliant
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At A Glance

Oil & Gas
Specialists

500+

Specializing in:

Oil & Gas
Clients

Energy Construction & Surety

$650M+

Energy & Power

Annual Premium

International Energy
Marine & Ports

$3.5B

Power Utility

Claims Collected
since 2005

Political Risks & Trade Credits
Renewable Energy

Access

Transportation

Boston, Chicago, Denver,
Fort Worth, Houston, Nashville,
New Braunfels, New Orleans,
New York, Portland
85

How many barrels (bbls)of oily material did the Deepwater
Horizon (Macondo) event release?

a. 210,000,000
b. 90,700,000
c. 4,900,000
d. 1,900,000

86

COVID-19

The Impact on our Industry?

Additional Information
Requests

Fewer Underwriter and
Loss Control Visits

Longer Underwriting
Process

Increased Scrutiny
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Current Marketplace

What to Expect for 2020/2021
Line of Coverage

Commentary

Outlook

General
Liability

General Liability in the U.S. is experiencing flat to slight rate increases, despite rising carrier combined ratios above the
targeted profitable levels. Depending on exposures and geographic concerns, clients should consider evaluating current
retentions and program structure and review annually specific carrier policy wording to ensure terms are in line with
best practices.

Fair

Workers’
Compensation

The current Workers’ Compensation marketplace has remained relatively soft with flat to slight rate reductions.
However, anticipate hardening of the Workers’ Compensation market due to rising medical costs, labor shortages, and
rising carrier combined ratios. Labor shortages are putting pressure on profitability outlooks through less experienced
workers and loss reserve releases. The National Broker Advisory Council noted that the 2018 accident year combined
ratio is 99% which is 10 points higher than the previous year combined ratio and clear warning signal of a likely turn in
the market.

Slightly Unfavorable

The Auto Liability market has faced unprecedented challenges over the last few years. The compounding years of
underpricing Auto Liability along with increased loss frequency and severity is what led to widespread deterioration of
the auto market. Increased auto loss severity is driven by new vehicle technologies, medical costs, and growing nuclear
verdicts. The Auto Liability loss ratio continues to be causing combined ratios well over 100% and is forcing carriers to
seek double digit rate increases, higher retentions, and limit their capacity deployed.

Unfavorable

The market, as pertains to Umbrella and Excess Liability are at different stages as pertains to the market hardening. The
overall impact of the umbrella/excess layers are driven by the legal climate, increase in medical costs and other
significant events such as wildfire claims. Within the Energy Industry, Auto losses are impacting Umbrella and Excess
policies most frequently which, as shown above, are resulting in large, unprecedented verdicts making it nearly
impossible to profitably underwrite. For these reasons, there has been much capacity taken off the shelf for U.S. energy
excess casualty resulting in a hardening market when not working directly with the carrier providing primary layers.

Unfavorable

Automobile
Liability

Excess
Casualty

Environmental
Liability

Significant capacity continues to exists in this space with carriers entering the market regularly. Loss ratios in this
segment run at approximately 10% which continue to drive economy in this product line.
Favorable
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Current Marketplace

What to Expect for 2020/2021
Line of Coverage

Commentary

Commercial
Property

Commercial Property has long been underpriced and is now feeling the affects. Relatively innocuous commercial
property policies that maintained flat or lower rates over last several years (many times to offset increases in other lines
within a package) are now "catching up". Fortunately, the Commercial Property premium within the insurance program
for most energy companies is not a large, driving line so the impact is lessened.

Upstream &
Midstream
Property

Management &
Professional
Liability

Cyber
Liability

This market is currently experiencing quite a bit of volatility and pricing is up 10-15% for most programs in the energy
sector. Property exposed to lightning strikes and/or floods are driving the rapid hardening of this market. SWD or any
water-related operations are seeing 50%-100% rate and deductible increases with Named Windstorm-exposed accounts
falling back as the primary culprits.

The Management & Professional Liability sector is currently experiencing a hard market. Premium increases of 20% to
60% are common as carriers seek additional premium to offset increasing claims frequency and severity along with the
uncertainty created by COVID-19. Most primary insurers have restricted their respective underwriting appetites and
have become more judicious in how they deploy capacity. Carriers are becoming increasingly hesitant to write new
primary deals. Capacity is tightening and carriers are cutting capacity on some renewals.

The cyber marketplace is firming slightly as carriers seek 5% to 10% premium increases to offset the growing frequency
and severity of ransomware claims. Capacity remains robust and terms and conditions continue to expand. Carriers are
increasing underwriting scrutiny and seeking additional underwriting information regarding ransomware/backup
procedures, business email compromise/ cloud based email security protocols and social engineering/controls
surrounding wiring funds.
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Outlook

Slightly Unfavorable

Unfavorable

Unfavorable

Slightly Unfavorable

2020 Private Company
Primary D&O

► The average primary rate increase for 2020 is 27% YoY
► 9% of primary limits cut in half/ reduced at renewal
PRIMARY LAYER RATE % INCREASE

71%

41%

27% YoY Average
26%
17%
8%
January

February

12%

15%

March

April
90

11% YoY Median
May

June

July

In which state did the first (U.S.) uncontrolled well release
occur?

a. Louisiana
b. Ohio
c. Pennsylvania
d. Texas
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MARKETPLACE
Domestic Carriers

Domestic Wholesalers

London Brokers

AIG

AmWins

Alesco

ACE/Chubb

JH Blades

Miller

Arch

RT Specialty

Ed Broking (formerly NMB)

Berkley (Gemini)

Towerstone

RK Harrison

Everest

WorldWide Facilities

HDI-Global
Liberty
Lloyds of London
Markel
Travelers
Zurich
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HOW TO SAVE
Premium

Reduce Umbrella
Evaluate Pollution Coverages
Higher Deductibles
Auto Liability
Property Coverages

93

SPECIALIZED
Coverages

Pollution Legal Liability
Representations & Warranties (R&W)
Tax Liability
Political Risk-election
Cyber Liability

94

CHALLENGES
Surety/Bonding
Oklahoma-Earthquakes
Louisiana-Legacy Lawsuit
Joint Interest Billing

COVERAGE
Decisions
Multi-Well Pad Drilling
Bankruptcy
Property Coverage for
Storage Facilities
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Red Adair famously extinguished a 6 month long well fire in
Algeria in 1962 named?

a. Devil’s Cigarette Lighter
b. Friendship 7
c. Gaseous Maximus
d. Hellfighter
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Up Next
Energy Finance
By Justin Armstrong, Frost

Energy Finance
JUSTIN ARMSTRONG – FROST BANK

Our Texas roots are deep, with a history that
spans five generations and more than a century.
• Founded in 1868
• Largest Texas-based banking organization that operates
only in Texas
• $39+ billion in total assets
• Over 150 locations throughout the major metropolitan
areas in Texas
•

1st

bank to decline the Troubled Asset Relief Program

(TARP) in 2008
• Only major Texas bank to survive the Great Depression
in the 1930’s and the economic downturn of the 1980’s
without being recapitalized with out-of-state and/or
federal assistance.

MIDLAND

Traditional Frost Energy Finance:
• Senior secured debt facilities for individuals and
companies active in the oil and gas E&P sector
• Capacity to arrange and lead multi-bank
syndications up to $500MM.
• Publically traded, privately held, private equity
sponsored and individuals
• Commitment hold levels range from $1MM to
$75MM
• Commodity derivatives and other traditional
banking services
• Active in every basin in the lower 48 states
Current Portfolio:
• Commitments to the energy industry ~$2.5 Billion
with 70% ($2B) to Exploration and Production
Companies
• Also active in Mid-Stream, Refinery and Oil Field
Services
• Over 100 E&P relationships

Frost Total Energy Loans
Based on Outstanding Balance

WTI Crude Oil Prices – Last 12 Months

Total U.S. Rig Count – Last 12 Months

Sep 11, 2020

Aug 28, 2020

Aug 14, 2020

Jul 31, 2020

Jul 17, 2020

Jul 03, 2020

Jun 19, 2020

Jun 05, 2020

May 22, 2020

May 08, 2020

Apr 24, 2020

Apr 10, 2020

Mar 27, 2020

Mar 13, 2020

Feb 28, 2020

Feb 14, 2020

Jan 31, 2020

Jan 17, 2020

Jan 03, 2020

Weekly U.S. Production of Crude Oil
(Thousand Barrels per Day)

13500
13000
12500
12000
11500
11000
10500
10000
9500

Source: Haynes and Boone, LLP Oil Patch Bankruptcy Monitor

Source: Haynes and Boone, LLP Oil Patch Bankruptcy Monitor

Source: Haynes and Boone, LLP Oil Patch Bankruptcy Monitor

Past
Oil & Gas Lending – 12 Months Ago
•
•
•
•
•
•
•

Terms – Up to 5 years
Borrowing bases including upside value
Moderate Interest Rates
Higher leverage covenants up to 4.0x
Sale of collateral secondary source of repayment
Standard advance rate on the engineered base value
Use of proceeds – capex, drilling program, distributions, and return of capital

Present
Oil & Gas Lending – Spring & Summer 2020
•
•
•
•
•
•
•
•
•

Banks are re-evaluating oil and gas lending policy
Banks exiting the market entirely
Borrowing base reductions almost across the board
Tightening of terms and covenant structure
Increase in interest rates
Focus on fee revenue
Engineering value linked to potential liquidation metrics
Stress test across the board at most banks
Focus on existing hedges and requirements

Future of Oil & Gas Lending
•
•
•
•
•
•
•
•
•
•

Shorter Terms – Less than 3 years
Reduction in value of upside in determining borrowing bases
Interest Rate floors
Tighter leverage covenants less than 3.0x
Need for secondary source of repayment outside of sale of collateral
Advance rate on engineered sensitivity value
Use of proceeds limited to drilling program and PDP acquisitions
Restricted payment language – limitation on distributions
Hedging requirements – up to 2 years
Anti-cash hoarding language

Frost Energy Finance - Fort Worth Contacts
Justin Armstrong – Senior Vice President
Savannah Speer – Relationship Banking Officer
Richard Reeve – Senior Vice President, Engineer
Leslie Cotton – Engineering Technician
Kelsey Head – Relationship Administrative Assistant

Justin.Armstrong @frostbank.com
Savannah.Speer@frostbank.com
Richard.Reeve@frostbank.com
Leslie.Cotton@frostbank.com
Kelsey.Head@frostbank.com

817-420-5382
817-420-5247
817-420-5649
817-420-5040
817-420-5620

Up Next
MARKET & OPPORTUNITY OUTLOOK UPDATE
By Brian Hansen, Vortus Investments

Market and Opportunity Update
Whitley Penn Energy Conference – September 17, 2020

STRICTLY CONFIDENTIAL
This presentation is an informational document and does not constitute an offer to sell or solicitation to purchase any securities and therefore may not be relied upon in connection with any offer or sale of securities. Any
offer or solicitation may only be made pursuant to a Confidential Private Offering Memorandum

Oil & Gas Sector Performance
Indexed Market Performance (From August 2018)
WTI ($ / bbl)
XOP – S&P E&P ETF

(18%)

(53%)

Source: FactSet as of September 10, 2020.
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2019 Review:
Oil & Gas Sector Performance (Cont’d.)
Indexed Market Performance (August 2018 – September 2020)
WTI ($ / bbl)
XOP – S&P E&P ETF

2020

(45%)

(74%)

2020 has taken the sector near record lows
Source: FactSet as of September 10, 2020.
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2019 Review

2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

Short-term worldwide oil demand is
volatile and tough to predict

History of steady long-term demand
growth

U.S. and Europe are benefitting from
energy efficiency gains

Huge expansion of middle class in Asia
will drive worldwide energy demand
growth

Oil demand growth may soften

High base decline rate necessitates huge
reinvestment to maintain flat production
(and base decline may be worse than anticipated)

OPEC continues to supply significant
portions of oil demand

U.S. tight oil remains cost-advantaged

Natural gas demand expected to grow
faster than oil demand

Associated gas production expected to
meet ~60% of gas demand growth
Confidential - 121

2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

Short-term worldwide oil demand is
volatile and tough to predict

History of steady long-term demand
growth

Source: Morgan Stanley: Equity Research Spring Training, May 6, 2019

Confidential - 122

2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

Short-term worldwide oil demand is
volatile and tough to predict

History of steady long-term demand
growth

2020 Update
COVID-19 and international price wars have resulted in some of the
most volatile months for oil prices in recent history
Source: Morgan Stanley: Equity Research Spring Training, May 6, 2019
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2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

U.S. and Europe are benefitting from
energy efficiency gains

Huge expansion of middle class in Asia
will drive worldwide energy demand
growth

Source: ExxonMobil Investor Day March 2019; The Brookings Institution
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2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

U.S. and Europe are benefitting from
energy efficiency gains

Huge expansion of middle class in Asia
will drive worldwide energy demand
growth

2020 Update
Significant drop in
global real GDP

Source: ExxonMobil Investor Day March 2019; The Brookings Institution
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2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

Oil demand growth may soften

High base decline rate necessitates huge
reinvestment to maintain flat production
(and base decline may be worse than anticipated)

Source: ExxonMobil Investor Day March 2019
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2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

Oil demand growth may soften

High base decline rate necessitates huge
reinvestment to maintain flat production
(and base decline may be worse than anticipated)

2020 Update
Depletion treadmill
hasn’t slowed down

Source: ExxonMobil Investor Day March 2019
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2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

OPEC continues to supply significant
portions of oil demand

U.S. tight oil remains cost-advantaged

Source: BP Energy Outlook 2019 Edition
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2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

OPEC continues to supply significant
portions of oil demand

U.S. tight oil remains cost-advantaged

2020 Update
Economics being tested
Source: BP Energy Outlook 2019 Edition
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2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

Natural gas demand expected to grow
faster than oil demand

Associated gas production expected to
meet ~60% of gas demand growth

Source: Morgan Stanley: Equity Research Spring Training, May 6, 2019
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2019 Review:
Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

Natural gas demand expected to grow
faster than oil demand

Associated gas production expected to
meet ~60% of gas demand growth

Natural Gas Relative Performance to Oil
160%
140%
120%
100%
80%
60%
40%
20%
0%
-20%
Jan-20

Feb-20

Mar-20

Apr-20

May-20

Jun-20

Jul-20

Aug-20

Sep-20

2020 Update
Natural gas has recently outperformed oil as oil production
has fallen off reducing the amount of associated gas.
Source: FactSet as of September 10, 2020.
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The Energy Sector in the Market

How has energy performed?
Index Price Performance (YTD)
140

SPDR S&P Oil & Gas Exploration & Production ETF

S&P 500

Nasdaq, Inc.

25.88%
120

9.16%
100

80

60

-45.91%

40

20

Jan

Feb

Mar

Apr

May

Jun

Jul

Aug

Poll: What is the YTD performance of the S&P Oil & Gas Exploration and Production sector?
A) +20% B) Flat C) -20% D) -45%
Source: FactSet as of August 31, 2020
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S&P Oil & Gas Exploration & Production
Sector Performance
Index Price Performance (YTD)
140

SPDR S&P Oil & Gas Exploration & Production ETF

S&P 500

Nasdaq, Inc.

25.88%
120

9.16%
100

80

60

-45.91%

40

20

Jan

Feb

Mar

Apr

May

Jun

Jul

Aug

Energy has well underperformed the market as investors continue to lose appetite for the sector
Source: FactSet as of August 31, 2020
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Where does that leave energy in the market?
S&P 500 Composition by Sector
•
•
•
•
•
•
•
•
•
•

Communication Services
Consumer Discretionary
Consumer Staples
Energy
Health Care
Industrials
Information Technology
Materials
Real Estate
Utilities

B
C

A
D

Poll: Where does the energy sector rank in the S&P 500 by market size?
A, B, C or D?
Source: S&P Global website as of August 31, 2020, https://www.spglobal.com/spdji/en/indices/equity/sp-500/#data.
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Energy Struggling for Relevance
S&P 500 Composition by Sector

Communication Services;
11%
Consumer Discretionary;
11%

Financials; 10%
Industrials; 8%

Consumer Staples; 7%

Utilities; 3%
Health Care; 14%

Real Estate; 3%
Materials; 3%

Energy; 2%

Information Technology;
29%

Source: S&P Global website as of August 31, 2020, https://www.spglobal.com/spdji/en/indices/equity/sp-500/#data.

Energy is now the
smallest sector in the
S&P
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How do the majors stack up?
Relative Market Value
$2,500

$2,000

$1,500

$1,000

$500

$0
AAPL

AMZN

MSFT

GOOGL

FB

E&P Sector

TSLA

NFLX

Poll: What company is represented by the green bar?
A) Exxon B) Chevron C) Shell D) BP
Source: FactSet as of September 4, 2020.
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Harsh Realities
Current Market Value in Billions ($USD)
$2,500

$2,000

$1,941

$1,590

$1,554

$1,500
Small Cap (4)

$1,040

Mid Cap (3)

$1,000

Large Cap (2)

$764
$686
$500

Majors (1)

$346
$212

$0
AAPL

AMZN

MSFT

GOOGL

FB

E&P Sector

TSLA

NFLX

Answer: The entire E&P sector
Source: FactSet as of September 4, 2020.
(1) Majors include: XOM, CVX, RDS, and BP.
(2) Large Caps include: COP, EOG, PXD, HES, OXY, CXO, COG, CLR, FANG, APA, NBL, PE, DVN, EQT, MRO, WPX, XEC, and OVV .
(3) Mid Caps include: CNX, MUR, RRC, SWN, PDCE, MGY, CRK, and MTDR.
(4) Small Caps include: WLL, CPG, AR, ERF, KOS, TALO, BCEI, BRY, WTI, QEP, SM, NOG, CPE, MCF, ESTE, CDEV, MR, OAS, LPI, PVAC, BATL, DNR, GPOR, SD, HPR, SBOW, REI, AMPY, and AXAS.
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Relative Market Value
Current Market Value in Billions ($USD)
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$0

Source: FactSet as of September 2, 2020
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Harsh Realities
Current Market Value in Billions ($USD)
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Source: FactSet as of September 2, 2020
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Exxon Removed from Dow Jones

 ExxonMobil’s departure from the Dow Jones is a result of the economic shift toward the tech sector and away
from the energy sector during the pandemic
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Can Energy Recover from 2020?

Oil & Gas Sector Performance
Indexed Market Performance (August 2018 – September 2020)
WTI ($ / bbl)
XOP – S&P E&P ETF

2020

(45%)

(74%)

2020 has taken the sector near record lows
Source: FactSet as of September 10, 2020.
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Looks Familiar, But is Today Different?
 The drop in oil prices in late March wasn’t the first time WTI has seen a sharp crash
 Prices have recovered from previous crashes
 But has the market changed?
2008

Source: FactSet as of September 10, 2020.

2014

2020
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Energy Demand

Post-COVID-19 Oil Demand Considerations
World liquid fuels consumption
(MMBBL/D)

 In the medium-term, oil demand is likely affected
by five major factors:

Source: EIA “Short-Term Energy Outlook” as of September 9, 2020.

1

The rate of sustainable GDP growth

2

Government acceleration of “Green Energy”
transition

3

Energy intensity associated with global GDP
growth

4

The amount of oil demand growth permanently
lost because of COVID-19

5

COVID-19
preferences

related

shift

in

consumer
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1

Rate of Sustainable GDP Growth

Global GDP Growth
120
115
110
105
100
95
90
85
1Q19

2Q19

3Q19

4Q19

1Q20

2Q20

3Q20

4Q20

1Q21

2Q21

3Q21

4Q21

World
Advanced Economies
Emerging market and developing economies excluding China
China

 Research estimates that GDP growth for the world could return to ~3% per annum, which depends
critically on the growth rates in the world’s two largest economies (the US and China), as well as
on the level at which global trade will grow.
Source: Citi Research; “Energy 2025” as of July 1, 2020, IMF; “World Economic Outlook Update” as of June 2020.
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1

Rate of Sustainable GDP Growth
Global Real GDP
(Global Real GDP, Quarterly, Bn 2010 $)

 COVID’s impact to GDP was severe, but GDP is expected to quickly recover and continue to grow

Source: Citi Research; “Refining 2025” as of September 9, 2020.
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2

Government Acceleration of “Green Energy”
Transition

 Governments, especially in Europe are putting their economies on the path for a green recovery post-pandemic,
incentivizing green mobility and residential efficiency upgrades.

Source: Citi Research; “Energy 2025” as of July 1, 2020
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3

Energy Intensity of GDP Growth

 The energy intensity of global economic growth has been declining for decades with no difference in that slope
between advanced economies and emerging markets, as energy and fuel efficiencies continue to improve.

Indexed Daily Crude Consumption Per GDP

Source: Citi Research; “Energy 2025” as of July 1, 2020
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4

Demand Loss From COVID-19

 Research estimates that the world will have lost two years of demand growth as a result of the
current recession.

World liquid fuels consumption
million barrels per day
105
forecast
100

95

90

85

80
2015

2016

2017

2018

Source: EIA “Short-Term Energy Outlook” as of September 9, 2020, Citi Research; “Energy 2025” as of July 1, 2020

2019

2020

2021
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4

Demand Loss From COVID-19

Mid-to-late 2019 demand levels of
~101 MMbbl/d are not likely to be
reached again before mid-to-late
2021

Source: EIA “Short-Term Energy Outlook” as of September 9, 2020, Citi Research; “Energy 2025” as of July 1, 2020
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4

Demand Loss From COVID-19

 Gasoline demand has been quick to recover reaching pre-COVID-19 levels of ~9.0 MMBBL/d,
largely driven by an increase in private transportation as people avoid public exposure.

Source: EIA “This Week in Petroleum” as of September 10, 2020

Confidential - 153

4

Demand Loss From COVID-19

Could projected Gasoline demand
catch up to pre-COVID levels by
2022?

Source: EIA “This Week in Petroleum” as of September 10, 2020
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4

Demand Loss From COVID-19

 Jet fuel consumption is a major driver of the permanent demand loss and may never recover due to
an acceleration in engine efficiency and a reduction in business travel as digital meetings become
increasingly widespread.

Source: EIA “COVID-19’s impact on commercial jet fuel demand has been significant and uneven” as of August 7, 2020
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4

Demand Loss From COVID-19

Global jet fuel consumption may
never recover to pre-COVID-19
levels.

Source: EIA “COVID-19’s impact on commercial jet fuel demand has been significant and uneven” as of August 7, 2020
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5

COVID-19 Shift in Consumer Preferences
Pre-COVID-19
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5

COVID-19 Shift in Consumer Preferences
Post-COVID-19
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5

COVID-19 Shift in Consumer Preferences
Pre-COVID-19
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5

COVID-19 Shift in Consumer Preferences
Post-COVID-19

Confidential - 160

5

COVID-19 Shift in Consumer Preferences
Pre-COVID-19
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5

COVID-19 Shift in Consumer Preferences
Post-COVID-19
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Summary: Global Oil Demand Projections
Global oil demand projections (MMBBL/D)

 Demand growth resulting
from GDP growth is
moderated by increases in
energy efficiency in the
medium-long term
 The increase in energy
efficiency does not offset
the overall growth in
demand
with
most
estimates not forecasting
a turnover in demand
growth until ~2040

Source: Citi Research; “Energy 2025” as of July 1, 2020
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Energy Supply
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Price History
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2020 has seen oil and gas prices at some of the lowest levels in 15+ years
Source: FactSet as of September 10, 2020.
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Drilling Rig Activity
U.S. Horizontal Rig Count (August 2018 – Current)
1,000
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NOV-19

FEB-20

MAY-20

AUG-20

Lack of drilling in the U.S will cause significant production declines for the coming years
Source: Baker Hughes North America Rotary Rig Count as of August 28, 2020.
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Global Upstream Investment
Global Upstream Investment
($Bn)

Investment in upstream expected to be down ~32% globally
Citi Research; “Energy 2025” as of July 1, 2020
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Oil and Gas Bankruptcy Trend
Recent E&P Bankruptcies in 2020

2015-2020 Cumulative E&P Bankruptcies

?
?
?

Source: Haynes & Boone Oil Patch Bankruptcy Monitor July 31, 2020 edition.

How
many
more to
come?
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Leveraged Loan DM Ranges

Source: Citi Research; “Leveraged Loans Dashboard – August 2020” as of September 2, 2020
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Leveraged Loan DM Ranges

Source: Citi Research; “Leveraged Loans Dashboard – August 2020” as of September 2, 2020

Confidential - 170

Shale Oil Production Growth Forecasts
 Shale oil production growth is highly sensitive to invested capex
 Cash flow/ capex expected to be ~70% in 2021-2022

U.S. Shale Oil Production at Different
Capex / Cash Flow Levels

YoY Shale Oil Production Growth at Different
Capex / Cash Flow Levels

(MMBBL/D)

(MMBBL/D)

Source: Citi Research; “Energy 2025” as of July 1, 2020
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M&A Market

Quiet M&A Market
 Transaction count down ~85% from 2017

Source: BMO “A&D Market Monitor” as of September 14, 2020
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Deal Value: Production & Acreage
 Deal value comprised of production value and acreage value
 Acreage value as a percentage of deal value:


2016 – 2018: 42%



2019: 21%

US Acreage Value (colored by basin)
($Bn)

Source: Enverus “Q4 and Full Year 2019 M&A Review & Outlook” as of January 2020
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Energy: Current Status

 COVID-19 has had an immediate impact on demand for oil
 Returns in energy have significantly lagged behind the S&P 500
 Oil prices have reached unchartered territory
 Bankruptcies in the energy sector have surged
 The M&A market for assets remains stagnant
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2020 Narrow Focus vs. Broad Focus
Narrow Focus

Broad Focus

COVID-19 has had an immediate
impact on demand for oil

COVID-19 has accelerated a longer-term shift in
the makeup of global energy supply

Oil prices have reached unchartered
territory

Fundamental factors that dictate the longer-term
price of oil such as energy demand growth and
the underlying cost of supply remain intact

Bankruptcies in the energy sector have
surged

The sources of capital for energy have shifted as
credit markets tighten

Returns in energy have significantly
lagged behind the S&P 500
The M&A market for assets remains
stagnant

Investors have had a shift in focus from
production growth to sustainable free cash flow
Sustainable free cash flow doesn’t happen automatically

Public market recovery could revitalize new
capital investment
Will likely wait for proof of sustainable free cash flow
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Market Share vs. Investment Relevance

“North American E&Ps are in a battle for investment
relevance, not a battle for global market share”
-Matt Gallagher, CEO of Parsley Energy

Source: Parsley Energy 2Q 2020 earnings call
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Where Does Energy Go From Here?

Oil & Gas Strategies: Lease & Flip
Step 1:
Acquire small acreage position

Costs:

Leasing
$

Note: Mapped acreage is hypothetical

Step 2:
Grow acreage position through leasing & acquisitions

Step 3:
Sell to large public operator

Sell for:

Inventory Value
$$$
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Oil & Gas Strategies: Delineate
Step 1:
Acquire small acreage position

Costs:

Note: Mapped acreage is hypothetical

Step 2:
Grow acreage position moderately and drill
as little as possible

Step 3:
Sell to public/private operator

Sell for:

Leasing
$

Inventory Value
$$$

D&C Capex
$

Production Value
$
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Oil & Gas Strategies: Fully Develop
Step 1:
Acquire small acreage position

Costs:

Note: Mapped acreage is hypothetical

Step 2:
Fully Develop

Step 3:
Take to market

Sell for:

Leasing
$

Inventory Value
?

D&C Capex
$$$

Production Value
$$$$$
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Potential “Acreage Value” Realized Through Development (1)
 Potential valuations of a 6-well development on a 1,280-acre DSU in the “core”
 Assumes NPV = PDP NPV10 with no residual acreage value

$50,000

$40,000

$46,498

D&C Capex / ft.
$41,840

$1,000 / ft.
$900 / ft.
$800 / ft.

$37,182

$30,000

$26,946

NPV / Acre

$22,288
$17,631

$20,000

Implied $/acre
realized through
development

$10,000

$7,421
$2,763

$0
($1,894)

($10,000)
$30

$40

$50

WTI ($ / bbl) (2)
Gross Wellhead EUR
942 MBbl
(1)
(2)

All values hypothetical
Assumes HHUB price of $2.50 / Mcf

3.9 Bcf

1,590 MBoe
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The Scarce Assets in the Market Have Changed

Past:

Assets

Access to Capital

Present:
Differentiated
Skillset
(and lots of work & patience)
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Vortus’ Place in the Market

Overview

Asset-Focused
Onshore U.S.

Lower Mid-Market
STRICTLY CONFIDENTIAL

Operated E&P

This presentation is an informational document and does not constitute an offer to sell or solicitation to purchase any securities and therefore may not be relied upon in connection with any offer or sale of securities. Any offer or solicitation may only be made pursuant to a Confidential Private Offering Memorandum

Active Fund Investments1

II

- Rigs active as of September 2020

1. Does not contain investments that were exited or written off
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Our Team
Investment Team
Jeffrey W. Miller

CEO/Managing Partner
30+ years of experience

Porter D. Pursley

Vice President
10+ years of experience

Brian C. Crumley

Managing Partner
20+ years of experience

Patrick B. Griffin

Brian E. Hansen

Principal
15+ years of experience

Dalton B. Banks

Associate

Associate

Operation Professionals
Frank D. Lamsens

CFO/CCO
17+ years of experience

Ross Cunningham

Controller
10+ years of experience

Rhonda Lutt

Office Manager &
Accounting Assistant

ESG Support

Back Office Support

NTG Environmental

Constellation Advisers, LLC and Blue River Partners LLC

Health, Safety & Environmental professionals

Compliance & Fund Administration professionals

Confidential - 187

Why Vortus?

Asset Focused Strategy

Consistent, proactive approach to creating privately negotiated, off-market
transactions with clear path to value creation

Team Capabilities

Breadth and depth of technical, operational and financial energy industry
expertise

Extensive Network

Relationships built over careers in the sector

Successful Execution

Proven Partners

Completion of investments during multiple points of the commodity price cycle

Strong alignment of interest with management teams and investors
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Thank You

Disclaimer
This presentation was prepared by Vortus Investment Advisers, LLC (“Vortus”) and is for informational purposes only. It does not constitute an
offer or a solicitation to buy, hold, or sell any securities. Instead, this presentation is designed to provide a general overview of the current credit
markets crisis. It is not designed to be a definitive guide on credit markets or to take the place of advice from qualified professionals and
advisors. While the information described herein is believed to be useful, there is no guarantee that the items discussed will be profitable in
specific applications. Accordingly, Vortus does not assume liability of any kind for any losses that may be sustained as a result of using the
information provided herein, and any such liability is hereby expressly disclaimed. The information contained herein and provided should not be
considered professional financial investment advice. The ideas and strategies should not be used without first assessing your own personal and
financial situation, or without consulting a financial, legal, and/or accounting professional. All information or ideas provided should be discussed
in detail with an advisor, accountant and/or legal counsel prior to use.
All views expressed are as of the time of the presentation. The purpose of this presentation is to educate and inform, but it does not constitute
financial advice or other professional advice or service. Past credit market activity is not a reliable indicator of future results. Persons using the
information herein or taking any action on reliance on the information herein does so at their own risk. The persons providing this information
make no warranties, express or implied, regarding the contents of this presentation. To the fullest extent permitted by applicable law, in no event
will the author, speaker, or any affiliates be liable for any damages, including, without limitation, direct, indirect, incidental, special,
consequential or punitive damages, whether under contract, tort or any other theory of liability, arising in connection with the use of the
information in this presentation.
Certain information contained herein constitutes “forward-looking statements”, which can be identified by the use of forward-looking
terminology such as “may,” “will,” “should,” “expect,” “anticipate,” “target,” “project,” “estimate,” “intend,” “continue” or “believe” or the
negatives thereof or other variations thereon or comparable terminology. Due to various risks and uncertainties, actual events or may differ
materially from those reflected or contemplated in such forward looking statements. Past performance is not indicative of future results. Vortus
undertake no obligation to revise or update any forward-looking statement for any reason, unless required by law. Any projections, market
outlooks or estimates in this document are forward-looking statements and are based upon certain assumptions and should not be construed to be
indicative of the actual events which will occur. The forward-looking statements contained in these materials are expressly qualified by this
cautionary statement.
While information used in these materials may have been obtained from various published and unpublished sources considered to be reliable,
neither Vortus nor any of its affiliates guarantees its accuracy or completeness, accepts no liability for any direct or consequential losses arising
from its use, and assumes no obligation to update these materials.
Indices, to the extent referenced in this document, are presented merely to show general trends in the markets for the period. The indices are
unmanaged, not investable, have no expenses and may reflect reinvestment of dividends and distributions. Index data is provided for
comparative purposes only.
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House Keeping Items Reminders

• CPE
•
•

Please Fill out Evaluations by clicking the link in the chat
Certificate of Completion to follow after your eval submission

• Following this presentation we will post the slides to our website
•

Here: www.whitleypenn.com/wp-events

• Didn’t get to your question? Email us at marketing@whitleypenn.com
• Follow us on Social Media to stay up-to-date

Thank You

